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In brief 

Since the beginning of 2020, the COVID-19 pandemic has impacted the normal operation of 
multinational enterprises (“MNEs”) to different extents. In order to mitigate the impact, MNEs have 
adopted flexible countermeasures, such as temporary online working arrangement and shutdown of 
cross-border projects. At the same time, these measures are also likely to cause cross-border tax 
disputes. In April 2020, the Organisation for Economic Co-operation and Development (“OECD”) 
published an analysis entitled OECD Secretariat Analysis of Tax Treaties and the Impact of the COVID-
19 Crisis1 (“OECD Analysis”), providing analysis and technical guidance on cross-border tax issues 
arising f rom the COVID-19 pandemic. On 14 August 2020, the International Taxation Department of the 
State Taxation Administration (“STA”) released on its official website the FAQ of the Application of 
International Tax Treaties due to COVID-19 2, providing the “domestic version” interpretation of the 
permanent establishment (“PE”) and residency issues caused by COVID-19. 

The “domestic version” interpretation is based on the Agreement between the Government of the 
People's Republic of China and the Government of the Republic of Singapore for the Avoidance of 
Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income (“DTA between 
China and Singapore”) and STA’s relevant interpretation on the DTA between China and Singapore  
(Guo Shui Fa [2010] No. 75, Circular 75). It includes analysis on the creation of PE and change in the tax 
residency amidst the COVID-19 in accordance with the tax laws and regulations in China. Most of the 
opinions therein follow the technical position presented in the OECD Analysis, and some of 
interpretations are less restrictive and more specific. In China, the STA’s interpretation on the DTA 
between China and Singapore applies to DTAs signed between China and other countries if the 
provisions of the relevant articles in those tax treaties are similar to those in the China/Singapore DTA. 
Therefore, such interpretation applies to most of the tax treaties that China has signed. 

In this News Flash, we will discuss the interpretations of the Chinese tax authorities on the creation of PE 
and change in the tax residency because of COVID-19, compare them with the OECD Analysis and 
share our insights. 

 

In detail 

The creation of PE during COVID-19 

1) Fixed place PE - Working from home temporarily does not create a PE 

According to Circular 75, a PE, defined as “a f ixed place of business through which the business of an 
enterprise is wholly or partly carried on”, refers to a relatively fixed place of business, which generally 
possess the following features: 1) it has a physical existence; 2) it is relatively fixed, and has a certain 
degree of permanency in time; 3) the business activities are wholly or partly carried on through it. 
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Based on the above interpretation, the STA holds the view that if the change of the location where employees exercise 
their employment because of the COVID-19 crisis, such as working from home, is temporary or exceptional, it should 
not create a PE as it is not “a fixed place of business through which the business of an enterprise is wholly or partly 
carried on” as defined. This interpretation is in consistency with the OECD Analysis. 

However, the STA has not clarified further on how to determine whether working from home is a “temporary or exceptional 
action”. Given that the COVID-19 pandemic will not come to an end in a short period of time, working from home may 
gradually evolve into a new semi-normal business operation mode, thus the interpretation of “temporary or exceptional” is 
particularly important. 

2) Dependent agent PE - Employees or agents working temporarily from home and concluding contracts in their home 
jurisdictions for and on behalf of their non-resident employers or principals should not create an agent PE. Yet there are 
two exceptions. 

As explained in the Circular 75, if an agent acts in a Contracting State on behalf of any enterprise of the other Contracting 
State and the agent has and habitually exercises an authority to conclude contracts in the name of the enterprise, the 
enterprise shall be deemed to have a PE in the first-mentioned Contracting State. The term “habitually” should be judged 
based on the contract nature, business nature and the frequency of related activities of the agent. 

The STA believes that, in the context of the COVID-19 crisis, if employees or agents have to work temporarily from home 
and conclude contracts in their home for and on behalf of their non-resident employers or principals, which, under normal 
circumstances, is exceptional, therefore this should not create an agent PE. This interpretation takes the similar view as 
the OECD Analysis. 

However, the following two exceptions have been ruled out by the STA: 1) an individual has been conducting activities in 
China on behalf  of an overseas enterprise for a long period of time before the outbreak of the COVID-19; or 2) an agent 
shif ts to conduct activities on behalf of an overseas enterprise in China on a long term basis after the outbreak of COVID-
19, has and habitually exercises such authority to conclude contracts on behalf of the overseas enterprise. In other words, 
the interpretation only applies to contract-signing activities changed as a result of the COVID-19, instead of situations 
determined by the enterprises based on any subjective factor. It should be noted that in the second scenario, the criteria 
for “conducting activities on behalf of an overseas enterprise in China on a long term after the outbreak of COVID-19” are 
not specifically defined. Since the pandemic situation varies around the world, and a relapse is not beyond the realms of 
possibility, it may be subjective to some extent in assessing “temporary” and “long term”. 

3) Construction site PE - In determining the duration of the site, the period of complete shutdown (i.e., when all 
constructors and managers are withdrawn from the site) caused by the COVID-19 pandemic is allowed to be deducted 

A construction site shall be deemed as a PE if the duration of the construction project reaches the time threshold for a PE 
specified in the tax treaties. The Circular 75 specifies that, when counting the continual period of a construction project, if 
“operations cease temporarily in the midway due to any reason (reasons such as equipment or materials not delivered, or 
change in seasons), but the project has not been completed and personnel, equipment and materials, etc. have not been 
withdrawn completely from the construction site” (“temporary cessation”), the continual period shall count without 
interruption and the dates on which the operation cease shall not be deducted from the period. 

As stated by the STA, provided that all constructors and managers from certain construction projects depart from the site 
due to COVID-19, resulting in a complete shutdown of the construction project, it will not be considered to be “temporary 
cessation”. In this regard, this interpretation is less restrictive than the OECD Analysis. The OECD Analysis asserts that, 
in counting the duration of construction projects, the period of temporary interruption of activities due to shortage of 
material or labour difficulties should still be included in determining the duration of the site for the purpose of ascertaining 
whether the site constitutes a PE. In other words, according to the OECD, temporary interruption of activities on a 
construction site due to COVID-19 should not be excluded. 

The STA gives an example in the “domestic version”: the duration of a construction project, as planned, was not expected 
to reach the time threshold for a construction PE as stipulated in the tax treaty, however, due to COVID-19, all 
constructors and managers departed from the site, resulting in a complete shutdown and thus the actual continual period 
exceeds the time threshold eventually. The STA holds that the complete shutdown due to COVID-19 can be excluded in 
determining the duration of the project. In practice, the entity shall provide sufficient evidence to prove that the complete 
shutdown of the construction project is caused by the epidemic, all constructors and managers have departed from the 
site, and the project has been completely suspended. 
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It is noteworthy that, like the OECD Analysis, the “domestic version” of interpretation only covers three types of PE, 
namely the f ixed place PE, the construction site PE, and the dependent agent PE, but does not provide any interpretation 
on how to deal with the impact of the epidemic in determining the duration for a Service PE. For example, it is not crystal 
clear whether the number of days being stranded in China and prevented from rendering service in light of quarantine 
measures or travel restrictions, etc. due to COVID-19 during the project can be excluded. 

Residency during COVID-19 

1) The residency of an entity - Temporary change of site of decision-making of senior executives during COVID-19 shall 
not trigger a change in the tax residency under a tax treaty 

According to provisions of most tax treaties, when an entity is considered a resident of both contracting countries under 
their respective tax laws, it shall be determined as a resident of the country where its de facto management body is 
located and applies the tax treaty accordingly. In the interpretation, the STA points out that all relevant facts and 
circumstances, including site of decision-making of senior executives, shall be considered together to determine the place 
of  effective management, and to do so, the “usual” and “ordinary” place where decisions are made, instead of the place 
that pertains to an exceptional and temporary period such as the COVID-19 crisis shall be considered. Therefore, 
temporary change in site of decision-making of senior executives due to COVID-19 quarantine measures shall not trigger 
a change in the place of effective management and thus the tax residency of an entity under a tax treaty. This 
interpretation takes the similar view as the OECD Analysis. 

In practice, if the location of senior executives of a non-resident enterprise temporarily changes from overseas to China 
due to the epidemic, the non-resident entity shall maintain sufficient documentation to evidence its “usual” and “ordinary” 
place of decision-making before the epidemic, to avoid the risk of being regarded as a tax resident entity under China’s 
tax law. 

2) The residence status of individuals - A temporary relocation of an individual during the COVID-19 pandemic will unlikely 
change the individual’s tax residency 

Most treaties provide tie-breaker rules, that is, a set of tests with sequence, starting from permanent home, centre of vital 
interests, habitual abode, to nationality, in order to determine the ultimate resident status of the individual under 
circumstance where dual-residency exists. 

As explained in the Circular 75, permanent home includes home in any forms provided that such home is permanent 
rather than a temporary stay for some reasons. Centre of vital interests shall be determined by comprehensively 
assessing factors such as family background and social relations, occupation, political and cultural activities of the 
individual, its place of business, and the place of assets it manages. The STA believes that, a temporary relocation of an 
individual shall not trigger a change in his/her permanent home or centre of vital interests, or his/her tax resident status 
under a tax treaty. This interpretation coincides with the OECD Analysis. 

However, the STA has not mentioned explicitly whether the temporary change due to COVID-19 pandemic poses any 
impact in counting the number of days of residing or presence for IIT purpose. In addition, the calculation of IIT liability on 
wages and salaries of an individual without domicile often requires comprehensive consideration of various factors such 
as the tax residency, the applicable tax treaties, employment, and salary arrangements. The impact of the epidemic on 
cross-border individuals has further complicated the IIT administrative procedures for this group. When coming across 
relevant issues, please seek professional advice or communicate with the in-charge tax authorities. 

The takeaway 

Overall, the “domestic version” interpretation has combined the tax treaty interpretation under Circular 75 and the China 
tax laws and regulations in analysing the creation of PE and change in the tax residency amidst COVID-19. Most of the 
opinions therein are consistent with the technical position presented in the OECD Analysis, and some of interpretations 
are less restrictive and more specific. It provides a guidance for local tax authorities across China to follow in 
implementation of provisions of international tax treaties during the epidemic. Although the interpretation itself is not law, 
we believe that in practice local tax authorities will follow the interpretation of the STA. 

As cross-border tax issues involve tax exemptions from the source country and foreign tax credit claim from the country of 
residency, any disputes between the source country and the country of residence over the taxation assessment of the 
same matter may cause double taxation. Cross-border entities should pay close attention to the interpretations of PE and 
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tax residency status in each country and conduct comparative analysis. In the interpretation, the STA also reminds 
Chinese tax resident enterprises and individuals to address double taxation issue and tax disputes arising from 
applications of tax treaties in accordance with the relevant regulations of the Implementation Measures of Mutual 
Agreement Procedures under Tax Treaties (STA Public Notice [2013] No. 56). By filing an application to the STA to 
initiate a mutual agreement procedure, one can expect that issues could be resolved through consultation between the 
STA and the competent tax authority of the other contracting state under the tax treaty. 

Moreover, as uncertainty still exists in terms of the pandemic and criteria used in the interpretation such as “temporary”, “ 
exceptional”, and “due to COVID-19” involve considerable subjective judgements, entities and individuals are 
recommended to keep documentation of cross-border travel, evidence of local entry and exit requirements and 
restrictions, COVID-19 notifications at specific time, work documents, etc. to demonstrate that the criteria in the 
interpretation are met, and consult professionals if necessary. 

 

Endnotes 

1. For the information of the OECD Secretariat Analysis of Tax Treaties and the Impact of the COVID-19 Crisis, please refer to 
https://read.oecd-ilibrary.org/view/?ref=127_127237-vsdagpp2t3&title=OECD-Secretariat-analysis-of-tax-treaties-and-the-impact-of-the-

COVID-19-Crisis   

and China Tax and Business Advisory News Flash 2020 Issue 9 

2. Link: http://www.chinatax.gov.cn/chinatax/n810219/n810744/c101510/c101520/c5155584/content.html  
 
 

  

https://read.oecd-ilibrary.org/view/?ref=127_127237-vsdagpp2t3&title=OECD-Secretariat-analysis-of-tax-treaties-and-the-impact-of-the-COVID-19-Crisis
https://read.oecd-ilibrary.org/view/?ref=127_127237-vsdagpp2t3&title=OECD-Secretariat-analysis-of-tax-treaties-and-the-impact-of-the-COVID-19-Crisis
https://www.pwccn.com/en/china-tax-news/2020q2/chinatax-news-apr2020-9.pdf
http://www.chinatax.gov.cn/chinatax/n810219/n810744/c101510/c101520/c5155584/content.html
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Let’s talk 

For a deeper discussion of how this impacts your business, please contact PwC’s China Tax and Business Service Team: 
 

With close to 3,750 tax professionals and over 200 tax partners across Hong Kong, Macau, Singapore, Taiwan and 23 cities 
in Mainland China, PwC’s Tax and Business Service Team provides a full range of tax advisory and compliance services 
in the region. Leveraging on a strong international network, our dedicated China Tax and Business Service Team is striving 
to offer technically robust, industry specific, pragmatic and seamless solutions to our clients on their tax and business issues 
locally. 

Peter Ng 
+86 (21) 2323 1828 
peter.ng@cn.pwc.com  

Spencer Chong 
+86 (21) 2323 2580 
spencer.chong@cn.pwc.com 
 

Edwin Wong 
+86 (10) 6533 2100 
edwin.wong@cn.pwc.com 
 

Alan Yam 
+86 (21) 2323 2518 
alan.yam@cn.pwc.com 

Charles Lee 
+86 (755) 8261 8899 
charles.lee@cn.pwc.com 

Jeremy Ngai 
+852 2289 5616 
jeremy.cm.ngai@hk.pwc.com 
 

mailto:edwin.wong@cn.pwc.com
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In the context of this News Flash, China, Mainland China or the PRC refers to the People’s Republic of China but excludes Hon g Kong Special 
Administrative Region, Macao Special Administrative Region and Taiwan Region.  

The information contained in this publication is for general guidance on matters of interest only and is not meant to be comprehe nsive. The application 
and impact of laws can vary widely based on the specific facts involved. Before taking any action, please e nsure that you obtain advice specific to your 

circumstances from your usual PwC’s client service team or your other tax advisers. The materials contained in this publication were assembled on 25 
August 2020 and were based on the law enforceable and information available at that time. 

 
This China Tax and Business News Flash is issued by the PwC’s National Tax Policy Services  in Mainland China and Hong Kong, which comprises of 

a team of experienced professionals dedicated to monitoring, studying and analysing the existing and evolving policies in taxation and other business 
regulations in Mainland China, Hong Kong, Singapore and Taiwan. They support the PwC’s partners and staff in their provision of quality professional 

services to businesses and maintain thought-leadership by sharing knowledge with the relevant tax and other regulatory authorities, academies, 
business communities, professionals and other interested parties. 

 
For more information, please contact: 

Long Ma 

+86 (10) 6533 3103 

long.ma@cn.pwc.com 

Please visit PwC’s websites at http://www.pwccn.com (China Home) or http://www.pwchk.com (Hong Kong Home) for practical insights and professiona l solutions 

to current and emerging business issues. 
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